
57344 FederalRegister / Vol. 56, No. 220 / Thursday,November 14, 1991 / Rulesand Regulations

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 101B-AB38

Endangered and Threatened Wildlife
and Plants; Final Rule to List
Potamogeton Clystocarpus (Little
Aguja Pondweed) as Endangered

AGENCY: FishandWildlife Service,
Interior.
ACTION: Finalrule.

SUMMARY: The U.S. FishandWildlife
Service(Service)determines
Potwnogetonclystocarpus(Little Aguja
pondweed)to beanendangeredspecies
undertheauthorityof theEndangered
SpeciesAct of 1973 (Act), asamended.
This plant is knownfrom asingle
canyonin theDavisMountainsof
Texas.The singlepopulationin an
intermittentstreamis threatenedby
recreationalactivities,possiblechanges
in waterquality, possiblediversionof
water, andothernaturalfactorsthat are
aconsequenceof its low population
numbers.This actionwill implement
Federalprotectionprovidedby theAct
for P. clystocarpus.Critical habitatwill
not bedesignatedfor this species.
EFFECTIVE DATE: December16. 1991.

ADDRESSES: Thecompletefile for this
ruleis availablefor inspection,by
appointment,duringnormalbusiness
hoursat the Service’sEcological
ServicesField Office, do CorpusChristi
StateUniversity. CampusBox 338, 6300
OceanDrive, CorpusChristi, Texas
78412.
FOR FURTHER INFORMATION CONTACT:
RogelioPerez,at theaboveaddress
(512/888—3346orFTS529—3346).
SUPPLEMENTARY iNFORMATiON:

Background
Potamogetonclystocarpusis a

memberof thepondweedfamily
(Potamogetonaceae).It wasfirst
collectedin 1931 by Mooreand
Steyermark.Thespecieswasdescribed
by Fernald(1932)basedon its large
sepaloidconnectivesanddistinctive
fruit havingswollenandtuberculate
bases(Haynes1974).Theonly other
specieswith fruits similar to P.
clystocarpusoccurin Eurasiaand
Africa.

Potarnogetoriclystocarpusis an
aquaticplant with aslender,branched,
roundedto slightly compressedstem.
usuallywith apairof small translucent
glandsat thenodes.Leavesare
submerged,linear,light green,
translucentto sub-opaque,and2—4.5
inches(5—11.5cm) long. Pedunclesare
thread-like;spikesareemergentwhile
flowering, but submergedwhile fruiting;
cylindrical, andabout¾inch (0.95 cm)
long, with 2or 3 whorls of flowers.
Fruits havetwo ormore warty
protuberancesat thebase,anddevelop
from earlyMay to October,or later.

Potamogetonclystocarpusis known
from asingleintermittentstreamin
Little AgujaCanyonin theDavis
Mountains,JeffDavis County,Texas.
Theplant occursin isolated,quiet pools
of waterandis rootedin igneous
derivedalluvium in thedeepandrocky
streambed.The subterraneanstream
surfacesin only afew places.Most of its
courseis undergroundthroughgravel
bars.Associatedspeciesinclude
Potamogetonfoliosus,P. pectinatus
(Sagopondweed),P. pusillus,P.
nodosus,andNajasguadalupensis
(Guadalupewaternymph)Rowell 1983).
The populationoccurswithin theTrans
PecosBiotic Community(Gould1975).

Manyquiet poolsarepresentin the
streambedof Little AgujaCanyon.but
thespecieshasaveryscattered
distribution.Wherepresent,it is
generallyin small isolatedcolonies
(Rowell1983).Onegeneralcollection
locality for P. clystocarpusis know. It
occurson landownedby the Boy Scouts
of America.Thelandownersweie
informedby letterof thepresenceof the
planton theirland,theanticipated
listing proposal,andhow theymay be
affected.

Rowell (1983)maderepeatedtrips to
theareaandexaminedpoolsin adjacent
canyons.He foundplantsin only two
poolsin Little Aguja Canyon.He also
examinedLimpia Creek,also in the
DavisMountainsof Jeff DavisCounty,
but did not find this speciesin any of its
pools.Otherbotanistshavecollected
plant specimensfrommanyareasof
Trans-Pecos,Texas,sincethespecies
wasnamedin 1931, but to datethe
speciesis knownonly fromLittle Aguja
Canyon.

The singlepopulationof P.
clystocarpusis threatenedby periodic
floods anddroughtsthat may reduce
plant numbersto levelsbelow whichthe
speciescannaturallyrecoverandby
possiblerecreationalactivitiesthat
coulddamageplantsandtheirhabitat.
The low numberofplantsandlimited
distributionof thespeciescontributeto
its vulnerabilityfrom anypresentor
anticipatedthreats.

Federalgovernmentactionson this
speciesbeganwith section12 of the
EndangeredSpeciesAct of 1973 (16
U.S.C.1531 seq.),whichdirectedthe
Secretaryof the SmithsonianInstitution
to prepareareport on thoseplants
consideredto beendangered,
threatened,or extinct.This report,
designatedasHousedocumentNo. 94—
51, waspresentedto Congresson
January9, 1975.On July1. 1975, the
Servicepublishedanotice(40FR 27823)
that formally acceptedtheSmithsonian
reportasa petitionwithin the contextof
section4(c)(2),now section4(b)(3)(A), of
the Act andof its intentiontherebyto
reviewthestatusof thoseplants.
Potamogetonclystocarpuswasincluded
as“endangered”in the July 1, 1975.
petition. OnJune16, 1976, theService
publishedaproposedrule (41 FR 24523)
to determineapproximately1,700
vascularplant taxato be endangered
speciespursuantto section4 of theAct;
Potamogetonclystocarpuswasincluded
in this proposal.

The 1978 amendmentsto theAct
requiredthat all proposalsover2 years
old be withdrawn.OnDecember10,
1979 (44FR 70796), theServicepublished
anoticewithdrawing plantsproposed
onJune16, 1976.

Potamogetonclystocarpuswas
includedas aCategoryI speciesin the
revisednotice of review for native
plantspublishedon December15, 1980
(45 FR 82480).CategoryI speciesare
thosefor which theServicehas
substantialinformationon biological
vulnerabilityandthreatsto supportthe
appropriatenessof proposingto list
them asendangeredor threatened.
Whenthenoticeof reviewfor native
plantswasagainrevisedin 1983 (48FR
53640),P. clystocarpuswasincludedas
a Category2 species,which arethose
speciesfor whichtheServicehas
information to indicatethatproposingto
list them asendangeredor threatened
maybeappropriatebut for which
substantialdataon biological
vulnerabilityandthreatsarenot
currentlyknownor on file to supportthe
preparationof rules.In the1985 revised
noticeof review for nativeplants(50FR
39526),P. clystocorpuswasreturnedto
Category1. TheServicefundedastatus
surveyto determinethestatusof P.
clystocarpus.andthefinal reportfor
this surveywasacceptedby the Service
in 1983. Additionalinformation on the
statusof the speciesthroughoutits
rangeandon threatsto its continued
existencehavenow beenobtainedby
the Service.

All plantsincludedin the
comprehensiveplant noticesaretreated
asunderpetition.Section4(b)(3)(B) of
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theAct. asamendedin 1982.requires
theSecretatyto makecertainfindings
onpendingpetitions within 12monthsof
theirreceiplSection2(b)(1)of the1982
amendmentsfurtherrequiresthat all
petitionspendingon October13, 1982,
be treatedashavingbeennewly
submittedon thatdate.Becausethe1975
Smithsonianreportwasacceptedasa
petition,all the taxacontainedin the
notice,includingP. clystocarpus,were
treatedasbeingnewlypetitionedon
October13, 1982. in 1983, 1984, 1985,
1986, 1987, 1988, and1989 the Service
found thatthepetitionedlisting of
Potumogetonclystocarpaswas
warrantedbut precludedby otherlisting
actionsof ahigherpriority. A proposed
ruleto determineendangeredstatusfor
P. clystocarpuswaspublishedin the
FederalRegisteron March15, 1990 (55
FR 9741).

Summaryof Commentsand
Recommendations

In theMarch15, 1990 (55 FR 9741)
proposedruleandassociated
notifications,all interestedpartieswere
requestedto submitfactualreportsor
information thatmightcontributeto the
developmentof afinal rule. The
commentperiodoriginally closedMay
14, 1990, but wasextendedto August6,
1990 (55FR 27662), to allow individuals
to submitcommentsafterthe public
hearing.Appropriatestateagencies,
county governments,Federalagencies,
scientificorganizations,andother
interestedpartieswerecontactedand
requestedto comment.A newspaper
noticewaspublishedin the Alpine
Avalancheon April 19. 1990,which
invited generalpubliccomment.

The Servicereceiveda requestfor a
public hearingandscheduledonefor
July 19, 1990, in Fort Davis,Texas.
Interestedpartieswerenotified of the
hearing,andnoticesof thehearingwere
publishedin theFederalRegisteron July
5, 1990 (55FR 27662),andtheAlpine
Avalancheon July12, 1990.

About150peopleattendedthe
hearing.A transcriptof thishearingis
availablefor inspection(see
ADDRESSES).Oralorwritten comments
were receivedfrom23 partiesat the
hearingall 23 opposedtheproposed
listing.

In total. 37commentswerereceived,I
from a stateagencyand36 fromprivate
organizations,companies,and
individuals.Threecommentssupported
theproposedlisting and34 opposedthe
proposedlisting. Someindividualsor
organizationssubmittedmorethanone
comment,but theywereonly countedas
one.Written andoral comments
presentedat the publichearingand
receivedduringthecommentperiodare

coveredin the following summary.
Commentsof asimilarnatureor point
aregroupedinto anumberof general
issues.TheseissuesandtheService’s
responseto each,arediscussedbelow.

Issue1: Somecommentersquestioned
theaccuracyorsufficiencyof thedata
usedto supporttheconclusionsin the
proposedruleandrequestedthat the
listing proposalbewithdrawn.
Response:The Service,asdetailedin
the “Summaryof Factors”section,
concludesthereis sufficientevidenceto
determinethatPotomogeton
ciystocarpus meetsthestandards
requiredto receiveprotectionasan
endangeredspecies.An endangered
speciesis onewhichis in dangerof
extinctionthroughoutall ora significant
portion of its range.With only one
populationknown,Potamogeton
clystocerpusis in dangerof extinction
throughoutits rangefrom anyof the
threatsdescribedin the “Summaryof
Factors”section.Thelow numbersand
limited rangeof this speciesmakesit
morevulnerableto extinctionfrom
threatsthatmighthavearelativelylow
incidenceof occurrence.If aproposalis
withdrawn,section4(b)(6)(B)(ii) ofthe
Act providesthatthefinding upon
whichthewithdrawalis basedshall be
subjectto judicial review.

Issue2: Somecommentersquestioned
thevalidity of scientific findings,
especiallythoseattributedto Kenneth
\~Vurdack.Response:Thespecimens
collectedby Mr. Wurdackwere
incorrectlyidentified,Therefore,the
threatsattributedto his observations
werenot consideredfri thefinal
determinationon this species.The
Servicehasconsideredall sourcesof
informationon the distributionand
threatsor lackthereofto Potomogeton
clystucarpusin makingafinal
determinationthat thespeciesis
endangered.

Issue3: Somecommentersstatedthe
merepresenceof P. clystocarpusin
Little AgujaCreekindicatesit is
adaptedto naturalfloodsanddroughts
andthusnot threatenedby these
climaticconditions.Response.’The
magnitudeandtiming of naturalevents
thatreducepopulationscannotbe
predicted.Thefact thatextinctionhas
not alreadyoccurreddoesnotmeanthat
eventsactingon presentlysmall
populationswill not causeextinctionin
the foreseeablefuture.

Issu94: Somecommenterswere
concernedthat illegally obtained
informationwasusedasabasisfor
initiating theproposedlisting. Response:
Thescientificinformation uponwhich
the Servicereliedconcerningthis
specieswasinitially providedby the
SmithsonianInstitution in areportto

Congresson January9, 1975(House
documentno. 94—SI).The.Servicealso
fundedasurveyto-determinethestatus
ofP. clystocarpus,andthe final report
for this surveywasacceptedby the
Servicein 1983. Theallegedunlawfully
collectedspecimens,obtainedbetween
1985and1987,weredeterminednot to
beP. clystocarpusand. therefore,have
no bearingon the decisionto list this
species.In everyaspectof thebusiness
conductedby, oron behalfof the
Service,it is Servicepolicy to advise
cooperatorsthat theServicecannot
grantpermissionto enteronto private
propertyandthat it is theresponsibility
of thecooperatorto obtainlandowner
permissionfor accessto private
property.

Issue5: Somecommentersstatedthat
therewasno objectivity in thestatus
report becauseDr. Rowell wastold not
to look beyondLittle AgujaCanyon.
Response:Accordingto thestatus
report,Dr. Rowellmaderepeatedtrips
to Little AgujaCanyonandexamined
pools in adjacentcanyons.He also
examinedmanycrossingsof Limpia
Creek.Despitethesesearches,Dr.
Rowell foundtheplantin only two pools
of little AgujaCreek.Otherbotanists
havecollectedplantspecimens
throughouttheTrarts-PecosRegion of
Texasfor manyyears,yetP.
clystocarpushasonly beenfoundin
Little AgujaCanyon.

Issue6: Somecommentersstatedthat
theplant maybeahybrid,whichthey
felt would makeit ineligible for
protectionundertheact,andthat
chemotaxonomicandchromosomal
studieshadnot beendoneto verify that
theplant is a goodspecies.Response:
Thebestscientificinformation available
indicatesthatP. clystocarpusis agood
species.The vastmajority of species
havebeennamedwithout useof
chemotaxonomy,chromosomeanalysis,
or othersophisticatedtechniquesnow
availableto taxonomists.Although
thesetechniquesaresometimeshelpful
to taxonomists,theyarenot requiredto
confirm thestatusof aspecies.

Issue7: Onecommenterindicatedthat
astatementin Johnston(1988)underP.
clystocarpusthat,“recentworkers
indicatethis maybeonly aform of one
of theotherspecies,”castsdoubton the
validity of P. clystocarpusasagood
species.Response:Suchdoubtsabout
speciesarecommonwhen therearefew
specimensavailableto study.
Potarnogetonciystocorpusdiffers from
othercloselyrelatedspeciesby several
characterdifferencesinvolving several
differentpartsof theplant,which
indicatesit is not merelya form of a
morecommonspecies.No studieshave
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beenpublishedthatquestionthestatus
of P. clystocarpusasaspecies.

issue8: Somecommentersstatedthat
theplant really is not rareor that it is
just naturallyrareandno director
indirecthumanactionhascausedthis
rarity to occur.Response:Thebest
scientificinformation availableto the
ServiceindicatesP. clystocarpusis
restrictedto Little Aguja Creek.The
rarity of thisplant makesit more
vulnerableto extinctionfromavariety
of threatsthatmight havearelatively
low incidenceof occurrence.It is not
necessaryto showthattherarity of a
speciesis theresultof anydirector
indirect humanaction.It is only
necessaryto find that the speciesis now
vulnerableto extinctionfrom anyof the
five listing factorsstatedin the
EndangeredSpeciesAct.

Issue9: Somecommentersraisedthe
questionof theeffect javelina,deer,elk,
andexoticgamemight haveonP.
clystocarpus.Response:Wild aswell as
domesticanimalscouldconstitute
threatsto P. clystocarpus.

issue10: Somecommentersclaimed
that listing P. clystocarpuswould
increasethreatsto thespeciesfrom
botanistswantingspecimensfor their
collections.Response:Potamogeton
clystocarpuswasalreadyknow asrare
to botanistsprior to the Service’slisting
proposal.TheServicedoesnot believe
listing will increasethreatsto this
speciesfrom scientificorother
collectors.In addition, listing will make
it aviolation of theAct to collectplants
from privatelandsif donein violationof
Statecriminal trespasslaws,

Issue11: Somecommenters
questionedthesuccessof any
managementtechniquesthatcanbe
usedto protectP. clystocarpus.
Response:Thepotentialfor
managementandrecoveryofP.
clystocarpusis addressedbriefly in the
“Available ConservationMeasures”
sectionof this ruleandwill be
addressedin detailin thedevelopment
of arecoveryplan for this species.The
Servicecannotbaselisting on the
potential for recovery,whichis not one
of thefactorsconsideredin the listing
process.

Issue12: Somecommenters
questionedwhy thegovernmentshould
proceedwith thelisting whentheplant
only occurson privatepropertyandthe
landownerdoesnot wantgovernment
assistancein protectingor managingthe
plant.Response:Thelistingof aspecies
is basedonly onthefive criteria in the
Act. Thepotential for recoveryand
managementwill beaddressed
following thelisting process.

Issue13: Somecommentersbelieved
thereis limited supportfor listingwithin

thescientificcommunity,so P.
clystocarpusshouldnot belisted.
Response:The listing of speciesis based
on thefive factorsstatedin the Act.
Commentsfrom the scientific
communityin supportor oppositionto a
listing areconsideredfor their
contributionto thebiological
understandingof thespeciesandfor
theirbearingon thelisting factors.

Issue14: Somecommentersraisedthe
questionof why theServicedisregarded
therecommendationin thestatusreport
madeby Dr. Rowell to list thespeciesas
threatenedinsteadof endangered.
Response:TheServicehasconsidered
the listing recommendationsof all
parties,including Dr. Rowell.The
decisionto list this speciesas
endangeredwasbasedon the Service’s
assessmentof availabledata.This
assessment,whichis appliedto the five
listing factors,maynot alwaysagree
with theassessmentof thecontractor
doingthestatussurvey.Listing this
speciesasthreatenedwouldnot be
appropriate.Threatenedspeciesare
onesthatwill becomeendangeredif
theirnumbersarefurtherreduced.With
only oneknownpopulation,P.
clystoccirpusmustbelistedas
endangeredbecauseits numberscould
not bereducedwithout becoming
extinct.

Issue15: Somecommentersexpressed
thepossibilityof listing this specieson
Subcategory3C of theplant noticeof
review. Category3C includesspecies
thathaveprovento bemore abundant
orwidespreadthanpreviouslybelieved
and/orthosethatarenot subjectto any
identifiable threats.Response:The
Servicehasdeterminedthatbasedon
thebestscientificinformationavailable,
P. clystocarpusqualifiesto belisted as
endangeredasexplainedin the
“Summaryof Factors”sectionof this
rule.

Issue16.’ Somecommentersstated
that theFederalgovernmentcanalways
useanemergencylisting to protectthe
plant if anunforeseenthreatappears
insteadof listing it asendangerednow.
Response:The Serviceis listing P.
clystocarpusat this time dueto the
threatsexplainedin the “Summaryof
Factors”sectionandfinds no reasonfor
delay.

Issue17: Onecommenterstatedthat
theTexasParksandWildlife
Department(TPWD) nevercommentsin
oppositionto Federalproposedplant
listings becauselistings qualify TPWD
to receiveFederalmoney.Response:
TheServiceis unawareof anybasisof
TPWD commentsotherthanits
biological evaluationof thelisting
proposal.

Issue18: Somecommentersstated
thatrecoveryteamsareself-serving.
Teammemberssuggestmorelistings to
keeptheirjobs.Response:Recovery
teammembersareonly reimbursedfor
thecostsof travel to andfrom meetings.
andno salaryis paidfor theirservices.

Issue19: Somecommenters
questionedthevalue of theplant.
Response:The Act statesthat, “species
of * * plantsareof aesthetic,
ecological,educational,historical,
recreational,andscientificvalueto the
Nation andits people.”The Act also
requiresspeciesbelistedon thebasisof
threatswithout considerationof relative
value.

Issue20: Somecommentersbelieved
therewasinsufficientnoticeto
landownersprior to thepublicationof
theproposedruleandinsufficientpublic
noticeprior to thehearing.Response:
The Servicesenta letter to the
landownerson June30, 1988, informing
themthatP. clystocarpuswasunder
considerationfor proposedlisting. The
Servicemailedlettersto individuals
announcingtheproposedruleand
hearing.Newspapernoticeswere
publishedin theAlpine Avalanche
announcingtheproposedrule andthe
hearing,andalocal paperran astory on
theproposedlisting including detailson
thepublic hearing.The Servicehas
compliedfully with all notification
requirements.

Issue21: Somecommentersstated
thatadditionalthreatsto thespecies
weredescribedat the publichearing
thatwerenot includedin the listing
proposal.Sincethepublicwasunaware
of thesethreats,it wasunableto
commentandthe proposalshould
thereforebewithdrawn.Response:Time
wasavailablefrom thedateof the
public hearing(July 19, 1990)until
August6, 1990 to commenton anyissues
or informationbroughtforth in the
public hearing.

Issue22:Somecommenters
questionedwhatrecreationalactivities
will be impactedon the Boy Scout
Ranch.Response:No activities will be
impactedunlessthe landowner
voluntarily agreesthatactionsmight be
neededto recoverthespeciesafter
listing.

issue23:Somelandownersstatedthat
the listing would resultin lossof their
ability to developtheir landandthat
this should beconsideredconfiscation
of privately-ownedpropertywithout just
compensation.Response:Listing of a
speciesasendangeredor threatened
doesnot constituteconfiscationof
property.Section7 dutiesto consultand
to avoidjeopardyapplyonly to Federal
activities, fundsandpermits.Section9
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prohibitionson takingspeciesare
subj’ect to anumberof exceptions.

Issue24: Onecommenterbelieved
thatthe listing wasanactionthat
requiresaTakingsImplication
Assessment(TIA) asdirectedby
ExecutiveOrderiz~ao,andrequested
that the Serviceconductsuchan
assessment.Response:Listing decisions
areconfinedto theconsiderationof
biological factorsonly. Therefore,TIA’s
arepreparedafter,ratherthanbefore,
theagencyfinalizes thedecisionupon
whichits discretionis restricted.

SuchTIA’s shall notbe consideredin
the makingof administrativedecisions
whichmust,by law, bemadewithout
regardto their economicimpactupon
thepublic or the agency.

Issue25: Somecommentersstated
that if listed, the Servicewould usethe
Act to exercisecontrolof thelandby
regulatingspeciesthat look like P.
clystocarpus.Response:The Service
mayby regulationof commerceor
taking, treatanunlistedspeciesasan
endangeredspeciesif thereis sucha
similarity of appearancebetweenthe
unlistedspeciesandthelisted species
that law enforcementpersonnelwould
havedifficulty in distinguishingbetween
them, if theeffectof this difficulty would
be anadditional threatto the
endangeredspecies,andif such
treatmentof theunlistedspecieswould
substantiallyfacilitatethe enforcement
andfurtherthepoliciesof the
EndangeredSpeciesAct. It is not
believedthat the difficulty in
distinguishingPotamogeton
clystocarpusfrom otherspeciesaddsto
the threatsto its existence.Nor is it
believedthat treatmentof similar
speciesasendangeredwill furtherthe
goalof conservingP. clystocarpus.
Therefore,the Servicehasno plansto
treatanyotherspeciesasendangeredor
threatenedbasedon similarity of
appearanceto P. clystocarpus.

Issue28: Onecomment6raskedlithe
Servicepre-determinesareasthatneed
protectionandthenfinds speciesto list,
Response:TheServicelists species
basedon thefive criteria in theAct and
not on locationof occurrence.

Issue27: Somecommentersbelieve
theServicehassingledout theDavis
Mountains-WestTexasareaandis
purposelyfinding speciesto list in an
attemptto acquireland.Response:
Listing of aspeciesis basedon
considerationof rarity andthreatsonly
andnot becauseit occursin theDavis
Mountains-WestTexasareaorany
otherparticulararea.

Issue28: Somecommentersstated
that theServicewould usethelisting of
P. clystocarpusto acquireprivateland
throughcondemnation.Response:

Section5 of theAct givestheService
authority to acquirelandfor protection
andrecoveryofendangeredspecies.
TheService,however,prefersto recover
specieson privatelandthrough
cooperationwith landownersbecause
this is themostcost effectivemeansof
recovery.With thenatureof the threats
to P. clystocarpus,recoverywouldnot
beenhancedby Serviceland
acquisition.TheService,therefore,has
no plansto acquirelandfor therecovery
of this species.

Issue29: Onecommenteraskedif
someoneparticipatesin an Agricultural
StabilizationandConservationService
(ASCS) program,evenif it is beneficial
to aspecieson thelist, doesthe Service
still haveto be consulted.Response:
ASCSwouldbe responsiblefor
consultinginformally with the Serviceto
obtaininformationaboutthepresenceof
listedspecieswithin theareaaffected
by theproject.If listedspeciesoccur
within theprojectarea,ASCSmustthen
determineif theprojectmight adversely
affectthespecies.If ASCSdetermines
theactionwill not adverselyaffect the
speciesandtheServiceconcurs,no
formalconsultationwith theServiceis
required.

Summaryof FactorsAffecting the
Species

After a thoroughreviewand
considerationof all information
available,theServicehasdetermined
thatPotamogetonclystocarpusshould
beclassifiedasanendangeredspecies.
Proceduresfoundat section4(a)(1)of
theEndangeredSpeciesAct (18U.S.C.
1531 etseq.)andregulations(50CFR
part424) promulgatedto implementthe
listing provisionsof theAct were
followed. A speciesmaybedetermined
to beanendangeredor threatened
speciesdueto oneor moreof thefive
factorsdescribedin section4(a)(1).
Thesefactorsandtheir applicationto
PotamogetonclystocarpusFernald
(Little Agujapondweed)areasfollows:

A. Thepresentor threatened
destruction,modification,or curtailment
of its habitator range.Theknownrange
of P. clystocarpusis restrictedto two
pools of waterwithin severalmilesof
theintermittentstreamcoursein Little
AgujaCanyon.This distributionis
smallerthandescribedin theproposed
rule becausetwo specimensattributed
to P. clystocarpuswerefoundto be
misidentified.The entireknownrangeof
thespeciesis within aBoy Siout ranch.

Bothhorsesandwildlife occuron the
scoutranch.Animalsdrinking orgrazing
nearthewatermayaffectwaterquality
throughdepositionof manureand
subsequentnutrientenrichmentof the
waterpromotingalgalbloomsthat

smotheraquaticvegetation.The
likelihood of this occurringis greatest
whenwaterlevelsarelow andwater
temperaturesarewarmduringsummer
months.lithe numberof horsesis
increasedor wildlife herdsarenot
controlledby huntingor predators,
deteriorationof waterquality in Little
AgujaCanyoncouldbe significant.

Damconstructionto enlargepoolsin
thecreekfor recreationor livestockuse
would changewaterdepth,water
temperature,andsubstrate
characteristicslikely makingthat
portion of thestreamunsuitablefor P.
clystocarpus.Damconstructionin
portionsof thecreeknot presently
occupiedby theplant would reducethe
amountof habitatavailableto the
species.

Petrochemicalor pesticidespillage
upstreamfromtheP. clystocarpus
populationcouldhaveaseriousimpact
on waterquality or on theplants
themselves.Any suchspillage
downstreamfrom thepopulationcould
makethatportion of thestream
unsuitablefor establishmentby the
plant.

Wateris a preciousassetin adesert
environment.Landownersupstream
from theP. clystocarpussitehave
indicatedtheyintendno changesin
waterusethatmightaffect the amount
or quality of waterin Little Aguja
Canyon.However, landownershipand
landmanagementcanchangeandfuture
managersmaywish to improvetheir
propertythroughdevelopmentof
impoundmentsor wells thatcouldaffect
theamountof wateravailable
downstreamfor P. clystocarpus,
particularlyduringperiodsof-drought.

B. Overutilizationfor commercial,
recreational,scientific,or educational
purposes.Noneknown,although
unregulatedscientificcollectingcould
haveadverseeffectson this plant.

C. Diseaseor predation.Noneknown.
D. Theinadequacyof existing

regulatorymechanisms.No existing
FederalorStatelaw specifically
protectsP. clystocarpusorprovidesfor
its recovery.The Actwill offer
additionalprotectionto thespecies
becauseit is aviolationof theAct for
anypersonto remove,cut, dig up,
damage,ordestroyanendangeredplant
in anareanot underFederaljurisdiction
in knowingviolation ofStatelaw or
regulationor in thecourseof any
violation of aStatecriminaltrespass
law. In addition,theAct requiresthat
recoveryactionsbeundertakenfor
listed speciesasdiscussedbelowunder
“Available ConservationMeasures.”

E. Othernatural or manmadefactors
affectingits continuedexistence.The
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intermittentstreamin whichP..
clystocarpuse%stsis subjectto
completedrytr~duringextended
droughtsandscouringduringfloods,
which usuallyoccurin conjunctionwith
violent sumarerthunderstorms.These
eventsreducethepopulationof P.
clystocarpusto stemseWnentsand
seedsimbeddedin mud androckcracks.
Theentirepopulationmust then
regeneratefrom thesepropagales.
Despitefloodsanddroughts,thespecies
hashistoricallymaintainedits marginal
existence.However,futureeventscould
reducethepopulationto suchlow
numbersthat it canno longerrecover,

l’Jatural dispersalof this speciesto a
moresuitableenvironmentis highly
ur.likely. Dispersalby wateronly carrics
plmts to more unfavorableand
interrrrittenthabitatdownstream.
Aquaticplantsaretypically transported
to differentwatershedsby waterfowl
thateitheringestseedsor carryplant
partson their feetor feathers.Since
Little Ag!43 Creekis smalland
intermittent, it provideslittle suitable
habitat to attractwaterfowl. Evenif
waterfowlarepresent,thescarcityof P.
ciystocarpus within thestreamreduces
thechancethattheplantwill be
transported.Thus,presentconditions
makeit unlikelyP. clystocczrpuscan
expandits rangenaturally to thepoint
whereit is safefrom extinction.

When.thenumberof organismsof a
speciesis reducedto verylow levels
andremainssof~severalgenerations,
thespeciespassesthroughagenetic
“bottleneck” causedby inbreedingand
gene tic drift, This canreduce thegenetic
variabilitywithin a species,thuslimiting
its adaptabilityto changing
enviros’rrnentalconditions.Thehabitat
for P. clystsccrpesis subjectto drastic
fluctuations.Thecontinuedexistenceof
P. clystoca’rpus’insmallnumbersmay
reduceitsability to adaptto these
fluctuations.

TheServicehascarefully assessedthe
bestscientificandcommercial
informationavailableregardingthepast.
present,,andfuturethreatsfacedby this
speciesin determiningto makethis.rule
final. Basedon this evaluation,the
preferredactionis to list Potwnogeton
clystacoJ’pusasendangered.Listingas
threatenedwould notbe appro~aiate.A
threatenedspeciesIaonethat is, likely to
becomaendar~eredif its,numbersand
distributionbecomefurtherreduced.
With only oa k~iownpopulation,the
numbersofP..dystocerp.uscouldnotbe
reducedwit esitinction.Clitical
habitatis notbei~designatedLor the
reasoasdiscussedbelow..

Critical Habitat
Section4fa)f3~of theAct, asamended,

requires,to themaximumextcntprudent
anddeterminable,that theSecretary
proposecritical habitatat the time a
speciesis proposedto be endangeredor
threatened.The populationof this
speciesis small,andlossof evenafew
individuals to activities suchas
collectionfor scientificpurposescould
extirpatethespeciesfrom some
locations.Publicationof acritical
habitatdescriptionandmapswould
increasethevulnerability of thespecies
without significantly increasing
protection.Thepopulationof
Potamogetcinclystacorpusis foundon
privatelandwhereFederalinvolvement
in land-useactivities doesnotgenerally
occur.In general,additionalprotection
resultingfromcritical habitat
designationis often achievedthrough
the section7Consultationprocess.Since
section7would not applyto the
majority ofland-useactivitiesoccurring
within criticalhabitatin this instance.
its designationwould not appreciably
benefitthespecies.For thesereasons,
theServiceconcludesthat it is not
prudentto designatecritical habitatfor
P. clystocarpusat this time.

AvailableConservationMeasures
Conservationmeasuresprovidedto

specieslistedaserxd.angeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryacthrns,requirementsfor
Federalprotection,aMprohibitions
againstcertainpractices.Recognition
throughlistingencouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSçecies
Act providesfor cooperationwith the
Statesandpoamblelandacquisition,
althoughunderpresentci,rcmmstances
this is notbelievednecessaryfor the
recoveryof P.dystoecirpus.Recovery
actionsfor P. ciysáocorpusmightinclude
monitoring,particularlyfollowing floods
or duringperiodsof prolongeddrought,
to determinehow thespeciessurvives
sucheventsp aajstionof plantsoff-
site in anestabhshedrefugiumto
procidematerialsfor researchorfor
reintroductionshouki thenatural
populationbelost andeducationto
teachscoutcampvisitorsandothers
aboutthesensiti’vitTof thespeciesanti
theneed’toprotectit. Scaneof these
recoveryactivitiesmayrequiregreater’
resourcesorterti~z~lcapabilitythan
thelandnwr~rcarsprovicie.andtheir
suncesaMancsnnpliámcimtmayrequire
cooperationbetweenthelandownerand
outs~groupsor irs~,idunis.Recovery
activitieswill beadãessectin detailin

the recoveryplanfor this species.The
Servicewill seektheparttc.ipationof
interestedindividuals andpartiesin
plandevelopment,andthedraftplan
will be availablefor public reviewand
comment.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againstcertainactivities involvinglisted
plants,arediscussed,in part, below.

Section7(a) of theAct, asamended,
requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is proposedo~listedasendangered
orthreatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFRpart
402. Section7(a)(2)requiresFederal
agenciesto ensurethatactivities they
authorize,fund,or carryout arenot
likely to jeopardizethe continued
existenceof alistedspeciesor to
destroyoradverselymodify its critical
habitat.If aFederalactionmayaffecta
listedspeciesor its criticalhabitat,the
responsibleFederalagencymustenter
into formatconsultationwith the
Service.The knownpopulationof
Potamogetonclystocorpusis on
privately-ownedland.Thereareno
known currentorplannedFederal
activities thatmayaffect this species.

TheActandits implementing
regulationsfoundat 50 CFR 1.7.61,,17.62,
and17.63setforth aseriesof general
prohibitionsandexceptionsthatapply
to all endangeredplants.All trade
prohibitionsof Section9fa)(2Jof the Act,
implementedby 50 CFR17.81, apply.
Theseprohibitions,in’ part, makeit
illegal for anypersonsubjectto the
jurisdictionof theUnitedStatesto
import or export~transportin. interstate
or foreigncommercein thecourseof a
consmesci&lactivity, sell or offer for sale
thisspeciesin interstateor foreign
commerce,or to removeandreduceto
possessionthespeciesfrom areasunder
Federaljurisdiction.In addition.for
listedplants,the198~amendments(Pub.
L. 100-4781to’ theAct prohibit the
maliciousdamageor destructionon
Federallandsandtheremoval,cutting,
diggingup, ordamagmgor’destroyingof
listedplantsin knowingviolation of any
Statelaw or regulath~n,iriduding State
criminaltrespasslaw. Certain
exceptionsapplyto agentsof the
Service andStateconservatam
agenores.TheAct and,50CFR 17.62.and
17.63 also prov~iefor the issuanceof
permitsto carryout otherwise
prohibitedactivities mnvlvimg
endangeredspeciesundercertain
circumstances.

it is anticipatedthat fewtradepermits
would evesbescoghtor isawidbecause
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thespeciesis not commonin cultivation
or in thewild. Requestsfor copiesof the
regulationson plantsandinquiries
regardingthemmaybe addressedto the
Office of ManagementAuthority. U.S.
FishandWildlife Service,P.O. Box 3507,
Arlington, Virginia 22201 (703/358—2’104).

NationalEnvironmentalPolicy Act

The U.S.FishandWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Act of 1969, neednot be prepared
in connectionwith regulationsadopted
pursuantto section4(a)of the
EndangeredSpeciesAôt of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR 49244).
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List of Subjectsin 50 CFR Part 17

Endangeredandthreatenedspecies.
Exports,Imports, Reportingand
recordkeepingrequirements,
Transportation.

Regulation Promulgation

PART 17—[AMENDED]’

Accordingly,part 17, subchapterB of
chapter1, title 50 of theCodeof Federal
Regulations.is amendedassetforth
below:

1.The authority citation for part 17
continuesto readasfollows:

Authority:16 U.S.C.1361—1407;16 U.S.C.
1531—1544; 16 U.S.C.4201—4245;Pub. L. 99—
625, 100Stat.3500; unlessotherwisenoted.

2. Amend § 17.12(h)by addingthe
following, in alphabeticalorderunder
the family Potamogetonaceae.to theList
of EndangeredandThreatenedPlants:

§ 17.12 Endangeredandthreatened
plants.

(h)

Species
Historic range Critic IWhen listed Status S at

~W esScientific name Common name

Potamogetonaceae—Pondweed
tamly:

Pota,nogetoi~clystacarpus Little Aguja pondweed U.S.A. (TX) 450 • E • NA NA

Dated:September27, 1991.
RichardN. Smith.
ActingDirector,Fish and WildlifeService.
(FR Doc. 91—27399Filed11—13—91;8:45am]
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